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New South 
Notes 


New South this month presents an 
intensive analysis of the attacks on 
the Supreme Court segregation de- 
cisions. The article was written by 
Dr. ‘Charles Fairman, professor of 
law in the Harvard Law School, as 
a foreword to the section “The 
Supreme Court, 1955 Term,” printed 
in the November, 1956, Harvard Law 
Review. The article is reprinted here 
in its entirety by permission of Dr. 
Fairman and the Harvard Law Re- 
view. 

Dr. Fairman lists the nature of 
the various attacks on the Supreme 
Court school decision and tells what 
basis in fact these attacks contain. 
The article has been broken down 
into sections based loosely on the 
nature of the attacks. 

In keeping with past articles and 
features concerning the South and 
industrialization and the effect pro- 
segregation groups can have on this 
phase of Southern development, New 
South reprints a letter from the 
Alexander City Outlook. In this 
letter, the manager of the local 
Chamber of Commerce relates the 
reaction a representative of an in- 
dustrial firm had to one action of 
the K.K.K. 

New South concludes its May 
issue with a review of a new book, 
American Churches and the Negro: 
A Historical Study from Early 
Slavery Days to the Present, by 
W. D. Weatherford. The review was 
written by Dr. George S. Mitchell, 
former executive director of the 


Southern Regional Council. 
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The Attack on the 
Segregation Cases* 


By Charles Fairman 


Harvard Law School Professor 


Reprinted from 


Harvard Law Review 


EvENTS have dictated the theme of this 
foreword. The Supreme Court has run 
into a storm of protest, as severe as it 
has ever encountered. If the protests 
are unjust, then the protestants, how- 
ever sincere, are doing enormous public 
harm. I believe that the attacks are un- 
just, that on the controverted matters 
the Court has been right, that it has 
acted with courage, and that it merits 
our confidence and support. 

The storm revolves of course, around 
the Segregation Cases.‘ To this has been 


1. Brown v. Board of Educ., 347 U. S.; 483 (1954); 
Bolling v. Sharpe, 347 U. S. 497 (1954); Brown v. 
Board of Educ., 349 U. S. 294 (1955). 


2. 350 U. S. 497 (1956); see pp. 116-20 infra. 


3. See, S. 3759, S. 3811, S. Res. 264 and 
H. R. 11960, Bath Cong., 2nd Sess. (1956). 


4. See, e. g., Byrnes, The Supreme Court Must Be 
Curbed, U. s. News and World Report, May 18, 


joined criticisms of Pennsylvania v. 
Nelson,? in which the Court construed 
federal legislation as precluding a state 
statute proscribing sedition against the 
United States. Now there is a clamor to 
make judicial service a qualification for 
appointments to the Court.* Time and 
space limit this Foreword to the matter 
of desegregation, which over-shadowed 
all else in the past year. 

The so-called Southern point of view 
has been expressed without restraint on 
the floor of each house of Congress and 
in extensions of remarks in the Con- 
gressional Record. There have been 
statements in the press from responsible 
Southern leaders.* We have had the 
Declaration of Constitutional Principles, 
the “Southern Manifesto,” signed by 
most of the senators and representatives 
from eleven Southern states,’ and de- 
clarations of interposition and nullifica- 
tion by the legislatures of five states.° 
From these sources I extract the prin- 
cipal criticisms of the Court’s decision 
against segregation. 


1956, p. 50; eg The Case for Segregation, Look, 
April e 1956, p. 


5. The senators and representatives submitted sep- 
arate identical “‘Manifestos.” They are printed at 
- —— Rec, 3948 and 4004 (daily ed. March 12, 


6. Acts of Ala. 1956, No. 42; Ga. Laws 1956, H. 
Res. 185; Miss. Gen. Laws 1956, S. Con. Res. 125; 
S. C. Act of February 14, 1956, I Race Rel. L. Rep. 
443 (1956); Va. Acts of Assembly 1956, S. J. Res. 3 


*Copyright © 1936 by the Harvard Law Review Association. 
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|. Meaning of 
14th Amendment 


This action of the Court ignored the 
principle that the meaning of the Con- 
stitution and of its Amendments does 
not change. It is a written instrument. 
That which the Fourteenth Amendment 
meant when he adopted it means now.’ 

This contention, coming from this 
quarter, has indeed a strange sound. 

What meanings should be given to 
the various phrases of section I of the 
amendment—privileges and immunities, 
due process of law, equal protection— 
have been the most discussed problems 
of constitutional interpretation. The 
amendment, however, has five sections, 
and many of the members of Congress 
that proposed it saw less value in sec- 
tion 1 than in some of the other pro- 
visions.* Much importance was attach- 
ed to section 2, a provision overlooked 
in recent discussion. Section 2 clearly 
provides that whenever any state ex- 
cludes any male adult from the ballot 
box—whether the requirement be an 
educational test, as in Massachusetts and 
New York or the payment of a poll tax, 
or whatever else—the representation of 
such state in the House of Representa- 
tives shall be proportionately reduced. 
The immediate concern of those who 
carried the ammendment to adoption 
was to make provision whereby the 
Negro would be protected against the 
states recently in rebellion. Section 2 
was regarded as an important safeguard, 
and each Southern state was readmitted 


to representation in Congress on the 
an S. C. Act of Feb. 14, 1956 supra note 6, at 
8. See Flack, The Adoption of the Fourteenth 
Amendment 97-139 (1908). 
9. Id. at 97-127. 
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basis of its acceptance of the amend- 
ment.° 

We are not going to enforce section 2. 
Through an evolution in public senti- 
ment, an unwillingness to set the South 
apart in the councils of the nation, sec- 
tion 2 has been allowed to disappear 
from the operative Constitution. But 
when, in a sharply drawn contest be- 
tween the Negroes, whose protection 
was the immediate object of the amend- 
ment, and the hard core of Southern 
states, an appeal is made to what the 
amendment, originally meant, it is only 
just to recall that the Negro has been 
denied what was designed as an effec- 
tive safeguard of his interests. And 
when members of Congress charge that 
the Justices have forgotten their oath 
to sustain the Constitution, they should 
not ignore that part of the Constitution, 
the enforcement of which was made 
peculiarly their own responsibility. 


ll. For Congress 


Or the Court? 


We regard the decision of the Su- 
preme Court in the school cases as a 
clear abuse of judicial power. It climaxes 
a trend in the Federal judiciary under- 
taking to legislate, in derogation of the 
authority of Congress. . . 1° [B]y sec- 
tion 5 of that amendment [the four- 
teenth] the people expressly reserved to 
themselves, through their representatives 
in Congress, the right to determine how 
it should be implemented. . . .™ 

The issue here is whether it was for 
Congress, rather than the Court to de- 


10. Declaration of Constitutional ay 102 
Cong. Rec. 3948 (daily ed. March 12, 1956). 


11. S. J. Res. 137 and H. R. J. Res. 571, 84th 
Cong., 2nd Sess. (1956). 
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clare that school segregation must end, 
assuming that this consequence was to 
be derived from the amendment. Is it 
accurate to say that the implementation 
of the amendment was reserved for Con- 
gress? This is a matter, not of states’ 
rights, but of the respective responsi- 
bilities of Court and Congress. 

The Joint Committee on Reconstruc- 
tion started out in January 1866, with 
the idea that the new amendment should 
run in the form, “Congress shall have 
power. ...”!* Presently, it was pointed 
out that this draft would leave sub- 
stantive rights subject “to the caprice 
of Congress; and your legislation . . . 
would depend upon the political ma- 
jority of Congress. . .. Why not provide 
an amendment to the Constitution that 
no State shall discriminate against any 
class of its citizens; and let that amend- 
ment stand as a part of the organic 
law... ?”?° A new start was made, and 
so we have an amendment declaring 
that “No State shall . . . deny to any 
person within its jurisdiction the equal 
protection of the laws.” What is thus 
ordained by section one is law; there 
is no need of waiting for Congress to 
do anything about it. For alleged viola- 
tions redress may be sought in the 
courts, as happens all the time. The 
role of Congress is set out in Section 5; 
it has power, by enacting appropriate 
legislation, to provide devices for effec- 
tuating the rights the amendment estab- 
lishes. Though Congress be recreant, 
however, one’s constitutional rights 
stand. 

As our experience with the fourteenth 
amendment has unfolded it has been the 


12. S. Res. 30 and H. R. Res. 63, 39th Cong., Ist 
Sess. (1866). 

13. Representative Giles W. Hotchkiss of New 
York, Cong. Globe, 39th Cong., Ist Sess. 1095 
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Court to which the country has looked 
for authentic interpretation. Congress, 
which in the thinking of 1866 was to 
have so central a place, has come to 
play a minor role. It has seemed far 
more consistent with our polity that for 
the protection of fundamental rights the 
citizen looks to the courts rather than 
be dependent upon the fluctuating views 
of the legislature. We say with pride 
that no man holds his rights by the leave 
of his fellows. So when the claim to de- 
segregated treatment was presented in 
orderly litigation, the Court took not 
only the courageous but the normal 
course in deciding the issue itself. 

Of this, at any rate, we may be ab- 
solutely certain: it would be utterly out 
of accord with the purpose of the 39th 
Congress, which framed the amend- 
ment, that the rights of Negroes should 
be left to the mercy of a Congress 
organized in disregard of section 2. 


Ill. Power of 
the States 


[The Supreme Court] was powerless 
to interfere with the operation of the 
public schools of States, because the 
Constitution of the United States does 
not confer upon the General Govern- 
ment any power or authority over such 
schools or over the subject of education, 
jurisdiction over these matters being 
reserved to the States. . . .* 

The Constitution does not mention 
schools or education. Neither does it 
say anything about laundries. But when, 
long ago, San Francisco’s supervisors 
exercised their discretion i in such away 


(1866). 


14. Georgia ——— of Nullification, Ga. Laws 
1956, H. Res. 








that white applicants were granted, but 
all Chinese denied, permits to conduct 
laundries, the Court struck down the 
practice as a denial of equal protec- 
tion.’® So too in the scores of other in- 
stances in which equal protection has 
been involved. The clause addresses it- 
self to matters that belong to the states, 
and it declares an all-pervading prin- 
ciple from which no state may find 
refuge. All this is elementary. The only 
problem is whether racially segregated 
schools are truly equal. Some Southern 
leaders, however, have taken the extreme 
position that schooling is simply none 
of the Court’s business, that it lies with- 
of the 


men who govern. That cannot be true. 


IV. No Ban on 


Segregation ? 

Much is made, and quite properly so, 
of the fact that many of the states, 
judging by their school laws at the time 
the fourteenth amendment was adopted, 
did not act on the theory that the amend- 
ment banned segregation. Let us take 
the statement made in South Carolina’s 
brief on reargument in the Segregation 
Cases: of the thirty-seven states in the 
union at the time the amendment was 
adopted, twenty-three thereafter main- 
tained segregated schools.'’* In addition, 
Congress maintained segregated schools 
in the District of Columbia during the 
time the amendment was being adopted 
and thereafter.‘ 

These are the facts that cannot be 
gainsaid. Let us accept that the historical 


in the uncontrolled “discretion” 


15. Yick Wo. v.. Hopkins, 118 U. S., 356 (1886). 

16. Brief for Appellees on Reargument, pp. 28-48, 
Briggs v. Elliot, 349 U. S. 294 (1955), 

17. Act of May 21, 1862, c. 83, 12 Stat. 407; Act 
of July 28,1866, c. 308, 14 Stat. 343. 


6 


record supplies evidence of the most 
persuasive character that the Congress 
which submitted the fourteenth amend- 
ment never contemplated that the amend- 
ment would of its own force abolish 
segregation in public schools. Note, 
however, that it is another thing to claim 
that Congress contemplated that the 
amendment would not abolish segrega- 
tion. There is an immense difference. 
The Founding Fathers in 1787 did not 
contemplate that Congress would forbid 
interstate movement of lottery tickets 
or stolen automobiles, that it would 
support agricultural prices or establish 
social security, or that it would enact 
thousands of other measures that now 
seem essential beyond question. Of 
course, as to matters so remote from 
the needs of 1787, the founders did not 
contemplate one way or the other. 

Take another instance, even closer in 
point because it deals with a subjective 
rather than a material development. For 
a state to forbid women to practice law 
would now, it seems reasonable to be- 
lieve, be a denial of the equal protec- 
tion of the laws. Certainly this result 
would not have been recognized when 
the amendment was first adopted. See 
Myra _ Bradwell’s appeal'* after the 
Illinois court had denied her admission 
to the bar.'® Three Justices placed their 
affirmance of the denial on the ground 
that “paramount destiny and mission of 
woman are to fulfil the noble and benign 
offices of wife and mother. This is the 
law of the Creator.”*° It is too much to 
say that what was actually contemplated 
by the framers of a constitutional text 

18. Bradwell v. State, 83 U. S. (16 Wall.) 130 
(1873). 


19. In re Bradwell, 55 Ill. 535 (1869). 


20. Bradwell v. State, 83 U. S. (16 Wall.) 130, 
141 (1873). 
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fixes its meaning for all time. 

The Supreme Court, in ordering re- 
argument of the Segregation Cases, 
asked for evidence of what was or was 
not actually contemplated about the 
effect of the amendment upon segrega- 
tion.*’ After studying the historical 
sources the Court found that, at best, 

they are inconclusive. The most avid 

proponents of the Post-War amend- 
ments undoubtedly intended them to 
remove all legal distinctions among 

“all persons born or naturalized in 

the United States.” Their opponents, 

just as certainly, were antagonistic to 
both the letter and the spirit of the 

Amendments and wished them to have 

the most limited effect. What others 

in Congress and the state legislatures 
had in mind cannot be determined 
with any degree of certainty.”* 

The business of going back to seek 
the original understanding at the time 
the fourteenth amendment was framed 
is very delicate and difficult. In recent 
years there has been a good deal of in- 
quiry along that line: to see whether a 
corporation was included within the 
word “person”; to see whether the 
amendment was intended to make the 
specific requirements of the Bill of 
Rights applicable to the states; and now 
to find whether there was an under- 
standing about segregated schools. In 
each case research discloses that, in the 
main, the framers did not speak to the 
questions we now want answered.”* They 
were concerned with their own problems 
as they saw them; they were not look- 
ing straight at ours of today. 


21. Brown v. Board of Educ., 345 U. S. 972 
(1953). 


22. Brown v. Board of Educ., 347 U. S. 483, 
489 (1954). 
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V. Separate but 
Equal Thesis 


In 1896 in a case known as Plessy v. 
Ferguson, involving a statute providing 
for segregation of the races on railroad 
trains, the United States Supreme Court 
held that a statute providing for separate 
but equal facilities was not in violation 
of the Fourteenth Amendment ....There- 
after, the Supreme Court in several 
cases involving schools upheld this 
doctrine. . 

Relying upon the stability of the law of 
the land . . . the people of the South in- 
vested hundreds of millions of dollars in 
separate schools for the races.** 

Let us consider the force of this con- 
tention. 

Plessy had been ejected from a rail- 
road car reserved for whites, and was 
convicted of violating a Louisiana segre- 
gation law. He carried his conviction to 
the Supreme Court, where he argued: 

[/]t is not of the smallest conse- 
quence that the car or compartment 
set apart for the Colored is “equal” 
in those incidents which affect physical 
comfort to that set apart for the 

Whites. These might even be superior, 

without such consequences! Such con- 

siderations are not at all of the order 
of those now in question. Whatever 
legally disparages and whatever. is 
incident to legal disparagement is of- 
fensive to a properly constituted mind. 

The White man’s wooden railway 

benches, if the case were such, would 

be preferred to any velvet cushions 


in the Colored car. If Mr. Plessy be 


23. See Bickel, The Original Understanding and 
the Segregation Decision, 69 Harv. L. Rev. I (1955). 


24. Byrnes, supra note 4, at 51. 





Colored, and has tasted of the advan- 
tages of free American citizenship, and 
has responded to its inspirations, he 
abhorred the equal accommodations 
of the car to which he was com- 
pulsorily assigned!*° 
Seven Justices sustained the statute,”° 
following a line of state cases.** Mr. 
Justice Harlan, dissenting, said: 

In my opinion, the judgment this 
day rendered will, in time, prove to 
be quite as pernicious as the decision 
made by this tribunal in the Dred 
Scott case . 
tion of citizens, on the basis of race, 


.. The arbitrary separa- 


while they are on a public highway, 
is a badge of servitude wholly incon- 
sistent with the civil freedom and the 
equality before the law established by 
the Constitution. It cannot be justified 
upon any legal grounds.** 

It is to be recalled that only a few 
months before, at the Atlanta Exposi- 
tion of 1895, Booker Washington had 
said, “In all things that are purely so- 
cial we can be as separate as the fingers, 
yet one as the hand in all things essential 
to mutual progress.”*® Would the aspira- 
tion that sufficed for that occasion, so 
soon after slavery’s end, stand for all 
time as the acceptable goal of the race? 

The Supreme Court’s first case .on 
“separate but equal” in the public 
schools: was Cumming v. Richmond 
County Bd. of Education.*° Richmond 
County, Georgia, had an academy for 
white boys, one for white girls, and a 
Negro high school. Finding that there 


25. Brief for Plaintiff in Error, p. 8, Plessy v. 
Ferguson, 163 U. S. 537 (1896). 


26. Plessy v. Ferguson, supra note 25. 


27. E. & Roberts v. Boston, 59 Mass. (5 Cush.) 
198 (184 9). 


28. Plessy v. Ferguson, 163 U. S. 537, 559, 562 
(1896) (dissenting opinion). 


were many more Negro children of 
grade-school age than could be taught in 
the existing buildings, the board de- 
cided to solve the problem by converting 
the Negro high school into a grade 
It referred Negro parents to 
Three 
Negro parents sought to restrain the 
board from supporting any white high 
school until it provided equal facilities 
for Negroes. While the plaintiffs won in 
the first instance, the Supreme Court of 
Georgia reversed.*! The board, it held, 
could establish a white high school 
and provide none for the blacks, or 
vice versa,—if the “interest and con- 
venience of the people” required that 
they should do so. The matter is left 
to their discretion, and that discre- 
tion is a power “conferred upon them 
by law of acting officially in certain 
circumstances, according to their 
own judgment and conscience, not 
controlled by the- judgment and con- 
science of others.”*? 

It is not at all to the credit of the 
United States Supreme Court that it 
unanimously permitted the judgment 
below to stand. Technically the Court 
merely held that closing the white 
schools was not a proper remedy for 
the Negro plaintiffs. Yet giving the case 
its broader significance, it allowed the 
school board to pay Paul by taking from 
Peter the equal treatment to which he 
was justly entitled. This can never be a 
sound principle of American Constitu- 
tional law. Here is one of those sup- 


school. 


Negro denominational schools. 


29. _— UP FROM SLAVERY 221- 


22 (190 


30. i U. S. 528 (1899). 


31. Board of Educ. v. Cumming, 103 Ga. 641, 
29 S. E. 488 (1898). 


32. Id. at 645, 29 S. E. at 489. 

















posedly righteous decisions the rejec- 
tion of which is now so much deplored 
by critics of the Court. 


The Case 
From Mississippi 


We come to Gong Lum v. Rice,** the 
second of the “separate but equal” 
school cases. Martha Lum, of Chinese 
parentage, was a native-born citizen of 
Mississippi. She sought, and because of 
her race was denied, admission to the 
district high school for white children. 
The state maintained separate schools 
for “white” and for “colored”’ children; 
her petition alleged that “there is no 
school maintained in the district for the 
education of children of Chinese descent 
and none established in said district or 
county where she could attend.”** The 
county court decided for the petitioner,** 
but the Supreme Court of Mississippi 
reversed,** dwelling at length upon “the 
earnest desire of the white race to pre- 
serve its racial integrity and purity....”*" 
Then: 

The legislature is not compelled to 
provide separate schools for each of 
the colored races, and, unless and 
until it does provide such schools and 
provide for segregation of the other 
races, such races are entitled to have 
the benefit of the colored public 
schools.** 

The Supreme Court affirmed. 

This bears a second look. Much has 
been made of racial purity and of the 
alleged efficacy of segregation in the 

33. 275 U. S. 78 (1927). 

34. Transcript of Record, p. 2. 


35. Id. at 7. 


36. Rice v. Gong Lum, 139 Miss. 760, 104 So. 105 
(1925). 
37. Id. at 780, 104 So. at 108. 


May, 1957 


schools as having rational relation to 
that goal. But surely it is unreasonable 
to bend the law so far in deference to 
the pride of the white race, while say- 
ing carelessly that for the rest that 
sentiment counts for naught. 

In Missouri ex rel. Gaines v. Canada*® 
a Negro applicant, otherwise qualified, 
was refused admission to the state’s col- 
lege of law by reason of his race. The 
state was prepared to pay his tuition at 
the law school of any one of four ad- 
jacent states that did not discriminate 
against Negroes. The Supreme Court 
held this offer not good enough. Said 
Mr. Chief Justice Hughes: 

Here, petitioner’s right was a per- 
sonal one. It was as an individual that 
he was entitled to the equal protec- 
tion of the laws, and the State was 
bound to furnish him within its 
borders facilities for legal education 
substantially equal to those which the 
State there afforded for persons of 
the white race, whether or not other 
Negroes sought the same oppor- 
tunity.*° 
Down the same line went the case of 

Sipeul v. Board of Regents of University 
of Oklahoma.*' The Court, per curiam, 
said that the state must provide the 
petitioner the legal education she sought 
“and provide it as soon as it does for 
applicants of any other group.”** 

If the state could not discharge its 
duty in respect of professional and 
graduate study by the device of dump- 
ing its Negro citizens upon other states, 
evidently it must either abandon segrega- 

38. Id. at 787, 104 So. at 110. 

39. 305 U. S. 337 (1938). 

40. Id. at 351. 


41. 332 U. S. 631 (1948). 
42. Id. at 633. 








tion at those higher levels or duplicate its 
professional and graduate schools. But 
even then, could such a school really be 
equal to the state university? That was 
the question in Sweatt v. Painter,*® as to 
Texas’ improvised Negro law school. A 
unanimous Court had no difficulty in 
finding that the separate Negro school 
was not and could not be “equal”; this 
finding was made not only because of 
physical inadequacies, but by reason of 
“those qualities which are incapable of 
objective measurement but which make 
for greatness in a law school.”** Every 
lawyer knows that this is true. 

At the same time, in McLaurin v. 
Oklahoma State Regents for Higher 
Education,*® the Court knocked down a 
last-refuge device whereby the Negro, 
although admitted to graduate instruc- 
tion, was segregated at a particular seat, 
desk, and table. 


In Other 


Similar Cases 


Currently there were many indica- 
tions of a powerful movement in con- 
stitutional law. In Shelley v. Kraemer*® 
the Court held that specific enforcement 
of a restrictive covenant based on race 
or color amounted to a denial of equal 
protection by the state; Hurd v. Hodge** 
made such covenants unenforceable in 
the District of Columbia; Barrows v. 
Jackson** held that the equal protection 
clause precluded the enforcement of 
such restrictive covenants by an action 


43. 339 U. S. 629 (1950). 


44. Id. at 634. 

45. 339 U. S. 637 (1950). 
46. 334 U. S. 1 (1948). 
47. 334 U. S. 24 (1948). 
48. 346 U. S. 249 (1953). 
49. 313 U. S. 80 (1941). 
50. 339 U. S. 816 (1950). 
51. 328 U. S. 373 (1946). 
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for damages. In transportation Mitchell 
v. United States*® established effectively 
the right of the Negro to enjoy first- 
class accommodations on _ railroads. 
Henderson v. United States*® held that 
the Negro was entitled to be served in 
turn at the dinner, without having to 
wait for a place at a segregated table. 
Morgan v. Virginia®’ invalidated under 
the commerce clause a state segregation 
statute as applied to passengers on inter- 
state journeys, while Bob-Lo Excursion 
Co. v. Michigan®* sustained a statute 
forbiding discrimination on a_ boat 
operating between Michigan and Can- 
ada. In the matter of Negro voting, 
Smith v, Allwright** finally knocked out 
the white primary in the South. And in 
a host of cases the Court has outlawed 
racial discrimination in the selection of 
jurors.** Everyone who had eyes to see 
knew that a quickened national con- 
science was being reflected in the de- 
cisions of the Supreme Court, and that 
Plessy v. Ferguson had become a very 
shaky precedent. 

Those who find fault with the over- 
turning of Plessy should take account of 
the fundamental proposition that “it is 
the individual who is entitled to the 
equal protection of the laws.”** The Con- 
stitution’s promises run to individuals— 
not to whites as one group and to 
Negroes as another. Some Southern 
whites argue that Southern Negro chil- 
dren, taken as a group, are inferior in 
health, home environment, and average 
intellectual development.** Yet firm 

52. 333 U. S. 28 (1948). 

53. 321 U. S. 649 (1944). 

54. E. g., Norris v. Alabama, 294 U. S. 587 
(1935), which initiated a line of decision making 
effective a = as old as Strauder v. West Vir- 
ginia, 100 U. S. 303 (1880). 

55. McCabe v. Atchison, T. & S. F. Ry., 235 
U. S. 151, 161 (1914). 


56. See, e. g., Waring, The Southern Case Against 
Desegregation, Harper’s, Jan. 1956, p. 39. 
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constitutional principle has this to say: 
no child should be relegated to an under- 
privileged group in order that other 
children may retain a privileged status. 
In striking down Plessy the Court was 
upholding a principle far better au- 
thenticated by history. 


Vi. Overruling 
Precedents 


There is nothing unusual in overruling 
precedents in the light of further study, 
deeper reflection, or change in circum- 
stances. “There is no virtue in sinning 
against light or in persisting in palpable 
error, for nothing is settled until it is 
settled right.”°* This is the wisdom of 
the Supreme Court of North Carolina, 
reiterated in an opinion by Justice, now 
Senator, Ervin. That sentiment truly ex- 
presses the spirit of American law. We 
live under written constitutions. We look 
to our judiciaries for their authoritative 
interpretation. But we are, in Mr. Chief 
Justice Taney’s phrase, a “free, active, 
and enterprising” country.** Our great- 
est judges have been those who have 
been sensitive to the widening thought 
and needs of our people. 

Out of many instances in which the 
Court has taken a new and larger view 
of a constitutional text in the light of 
the nation’s material or moral develop- 
ment, we may take one very instructive 


case, Edwards v. California.®® The state - 


statute prohibited persons from bring- 
ing indigents into the state, knowing 
them to be such. There had been legisla- 
tion to this effect since 1860; now it 


57. State v. Ballance. 229 N. C. 764, 767, 51 S. E. 
2d 731, 733 (1949), repeating language in Sidney 
Spitzer & Co. c. Comm’rs, 188 N. C. 30, 32, 123 
S. E. 636, 638 (1924). 

58. Proprietors of the Charles River Bridge v. 
Proprietors of the Warren Bridge, 36 U. S. (II Pet.) 
420, 547. (1837). 


May, 1957 


was applied to Edwards, and he was con- 
victed in a state court. The Supreme 
Court struck down the California statute. 
It was urged, said Mr. Justice Byrnes, 
“that the concept which underlies [Cali- 
fornia’s statute] . . . enjoys a firm basis 
in English and American history.”*° But 
he concluded that, by reason of the 
growth of our industrial society, “the 
theory of the Elizabethan poor laws no 
longer fits the facts.”*' Mr. Justice 
Byrnes then came to a long line of 
Supreme Court cases that seemed to 
support California’s statute, and con- 
cluded: 

[Wle do not consider ourselves 
bound by the language referred to. 
City of New York v. Miln was de- 
cided in 1837. Whatever may have 
been the notion then prevailing, we 
do not think that it will now be 
seriously contended that because a 
person is without employment and 
without funds he constitutes a “moral 
pestilence. 

The context of the problem had 
changed, our conception of human 
need had changed, and Mr. Justice 
Byrnes and his brethren did not con- 
sider themselves bound by an old de- 
cision that now seemed out of accord 
with the enduring purpose of the 
Constitution. 


Vil. Ultimate 
Spiritual Values 


Fundamental law must be intimately 
concerned with ultimate spiritual values. 
When the Court is called upon to apply 
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59. 314 U. S. 160 (1941). 
60. Id. at 174. 

61. Ibid. 

62. Id. at 177. 








the broad constitutional promises of 
liberty *and equal protection, it takes 
account of the moral sentiment of the 
American nation. To set quixotic or 
visionary standards would be an abuse 
of power; to enforce nothing better 
than a laggard conscience would stultify 
the historic responsibility of our high- 
est court of justice. In the midst of all 
the criticism of the Segregation Cases 
it is well to consider what the effect 
would have been had the court re- 
affirmed the language of Plessy v. Fer- 
guson. Doubtless the public reaction 
would have been less intemperate than 
that which we now experience, but the 
moral hurt would have been incalculably 
profound. Such a decision would have 
repudiated a current already running 
strong in American life. 

The Department of Defense had ac- 
cepted the principle of integration™ 
prior to the decision of the Segregation 
Cases. This flowed from an executive 
order in 1948 and from the searching 
inquiry and report of the President’s 
Committee on Equality of Treatment 
and Opportunity in the Armed Ser- 
Quite aside from the considera- 
tions of equal justice and of maximum 


vices. *® 


utilization of human resources which 
the Committee had in view, it had 
proved quite impracticable to conduct 
global defense on a racially segregated 
basis. This was one profound develop- 


63. Office of the Assistant Secretary of Defense 
(Manpower and Personnel), Integration in the 
Armed Services (1955) 
awa” Order No. 9981, 13 Fed. Reg. 4313 

65. President’s Committee on Equality of Treat- 
ment and Opportunity in the Armed Services, Free- 
dom to haga (1950). 

66. , American Baptist Convention, Year 
Book = "(1984); General Assembly of the Presby- 
terian Church in the United States of America, 
Pronouncements 16 (1956); General Convention of 
the Protestant Episcopal Church, Journal 258 
(1955); General Council of Congregational Chris- 


ment well underway when the Court 
spoke. 

The churches, intensifying efforts al- 
ready begun, have placed themselves in 
line with the Court’s decision. In their 
highest conferences the various denomi- 
nations, expressing renewed determina- 


_tion to bring practice into accord with 


profession, have acknowledged the moral 
foundation for the judgment.®* But it 
will be remembered that the Methodist 
and Baptist Churches each broke apart 
over the slavery question fifteen years 
before the Union was parted, and that 
the Presbyterians broke when the war 
came." How about the Southern 
churches? Resolutions of the confer- 
ences of the Southern Baptist, the South- 
ern Presbyterians, and the Methodist 
Church, (now reunited) are -all to the 
same effect; that the Segregation Cases 
are in harmony, not only with the Con- 
stitution, but with the basic Christian 
principles as well.** In the discussion of 
the Methodist resolution, a delegate 
from Malaya asked, “When Hindus 
could do away with a social evil [un- 
touchability] which existed for cen- 
turies in a decade, why not the Chris- 
tians of America do away with a minor 
evil? I think we will have to look to- 
wards India for moral and spiritual 
leadership. We want a Gandhi or an- 


other Lincoln in America.” 


tian Churches, Resolution on Racial Integration, 
adopted by the General Council meeting at Omaha, 
Nebraska (1956) (to be printed in General Council 
Minutes (1956). The Catholic Church’s opposition 
to segregation is also well known. 

67. Dodd, The Cotton Kingdom 105 (1919). 

68. Council of Christian Relations, Two Major 
Issues 18 (1954) (Presbyterian Church in the 
United States); Southern Baptist Convention, An- 
nual 56 (1954); 5 Daily Christian Advocate 198 
(1956) (Methodist). See also Message of World 
Methodist omen N. Y. Times, Sept. 13, 1956, 
p. 17, co 2 

69. 5 Daily Christian Advocate 295 (1956). 


NEW SOUTH 








ian 


ate 
lus 
aun- 
en- 
ris- 


10r 
ual 


an- 


ion, 


incil 

tion 

ajor 
th 


956, 


ITH 





In the long perspective, the path is 
plain. 

[L]iberty is the birthright of all 
humanity, and . . . every individual of 
every race ... is entitled to the free- 
dom which may enable him to work 
out his salvation. . .. [F] ormidable as 
[are] . . . the difficulties in the way 
of the practical enforcement of [this] 
... great principle . . . it must sooner 
or later be enforced, though institu- 
tions and constitutions should have to 
give way alike before it. *° 
These are the words of Senator Lamar 

of Mississippi, speaking to the Con- 
gress in 1874. Quite recently the Presi- 
dent’s Committee on Equality of Treat- 
ment and Opportunity in the Armed 
Services, mindful not only of democratic 
ideals but also of what was practicable 
and efficient, concluded its judgment 
against segregation with a firm re- 


affirmation that “the integrity of the 
individual, his equal worth in the sight 
of God, his equal protection under law, 
his equal rights and obligations of 
citizenship and his equal opportunity 
to make just and constructive use of 
his endowment — these are the very 
foundation of the American system of 
values.”"* It is the law’s ancient truth 
that no man may be judge in his own 
case, and no race may justly maintain 
its sole competence to measure the equal 
protection to be accorded to fellow 
citizens. These simple verities are bound 
to prevail. It is futile to make war “to 
keep the past upon its throne.” Once the 
Court’s judgment is everywhere in the 
course of execution, difficult though 
that objective now appears, this country 
will gain the much-needed calm that 
comes from doing right, and the hurt- 
ful attack upon the Court will cease. 


The KKK and Industry 


Wouldn’t you know that the KKK 
would get out its literature at the most 
inopportune time. This morning, not 
long after coming into the Chamber 
office, an industrial prospect walked in. 
and we began talking about the excel- 
lent opportunities and facilities which 
Alexander City offers his firm. After 
talking for some lengths, he stated that 
all these things seemed to be true, but 
that the KKK literature which he found 
on his windshield wiper this morning 
left a bad taste in his mouth, and a bad 
impression about the community. He 


70. 2 Cong. Rec. 3411 (1874). 


May, 1937 


states that attitudes of a community were 
important to his firm, and that when they 
heard about the incident, he was not too 
sure about their reaction as to their wish- 
ing to continue to consider Alexander 
City as a possible location. 

I tried to explain that such material 
must have come from outside Alexander 
City. Unfortunately, I am afraid the 
damage has been done, and that we can 
forget this particular person’s firm as a 
potential industrial prospect. 

Lewis Lawrence, Mgr., 
Chamber of Commerce, Inc. 


71. President’s Committee, op. cit. supra note 
65, at 67. 
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Religion and the Negro 


A Review 
By George S. Mitchell* 


American Churches and the Negro: A Historical Study from Early Slavery 
Days to the Present, by W. D. Weatherford, Ph.D. Christopher Publishing 
House, Boston, Massachusetts. 1956. 


Dr. WEATHERFORD’S was one of the 
earliest of the modern Southern white 
consciences to show sensitivity to the 
problems of race in the South. In a 
long lifetime he has often put a firm 
voice and a deft hand into progress, 
and there is a goodly roll of books that 
he has written about these matters. 

Now he comes to the heart of the 
problem. What to Chris- 
tianity when it encountered slavery? 

He takes them up denomination by 
denomination and shows from the rec- 
ord what happened. Here are the Bap- 
tists and the Methodists and _ the 
Presbyterians and the Lutherans and 
the Quakers and the Catholics and the 
Episcopalians and some more. It is his 
thesis that in the later decades of 
slavery the official Christian position 
in the South was that a heavy duty 
was owed to Christianizing the slaves. 
And such documents as can be adduced 
to show that the duty was performed 
are adduced. He proves his case that 
at widely scattered places Christian im- 
pulse led white persons to a degree of 
association with Negro Christians un- 
exampled in later decades. 

What he also proves, and not unin- 
tentionally I suppose, is that out of the 
conflict between slavery and religion 
the South learned the evil language of 
sham; of legalistic defensiveness; of 
conscienceless compromise with prin- 
ciple. I say that the record on this is not 


happened 


incidentally adduced because in a crash- 
ing last chapter where he comes out 
hard for a flood of religious purpose 
that shall wash away this dross, he says, 
“We as Christians claim that all men are 
equal in the sight of God, and yet our 
caste system makes it impossible to live 
up to our Christian conscience. We 
must hedge and defend and justify at 
every turn in our life.” 

He gives the first steps in each local 
community toward reconciliation — a 
joint and open ministerial association, 
interchange of pulpits, and church mem- 
bership open to any who are open to the 
spirit of God. 

It is a part of the thesis of the book that 
the ante-bellum South, so much harked 
back to in deference these days, knew and 
promoted a Christianity which overleap- 
ed the barrier of race. And yet he must, 
and freely does, admit that the Chris- 
tianizing efforts of slaveholders was com- 
pounded of conscience-salving and the 
old argument, “Out of savagery into the 
light.” And goes on to prove that in the 
decades after freedom, Southern white 
Christians dropped almost every vestige 
of care to make Christians of Negro per- 
sons. Dr. Weatherford probably wrote 
this book to prove that Christian purpose 
in the South once embraced the whole 
people; what he also proves (and con- 
clusively) is that Christian purpose can- 
not much longer endure in the South 
unless it surmounts the hurdle of race. 


*Formerly Executive Director, Southern Regional Council. 
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Noteworthy quotes from the press and periodicals 


“There is nothing more fatal and absurd than 
the notion of inevitable, unbreakable patterns 
of prejudice and discrimination. As we have 
already seen, racial prejudice is itself not in- 
born; it is acquired: acquired, it is true, early 
in childhood, imperceptibly, but nevertheless 
not as a necessary trait of our nature. The 
problem as such is not insoluble. On the con- 
trary, experience shows how much can be 
accomplished with comparatively little effort 
by willing hearts and minds. We can discover 
how fruitful and how rewarding is any effort 
in this direction, if it is undertaken in an in- 
telligent fashion with an humble understanding 
of one’s own limitations and a clear picture 
of just what we are trying to accomplish here 
and now.” 
Father John LaFarge, S.J. 
as quoted in INTERRACIAL REVIEW 


“We can estimate . . . that the people of the 
Milford (Delaware) Special School District 
are going to have to find $3,000 a year more 
in local taxes than if segregation were not in 
their picture. And that, we suggest, is some- 
thing worth thinking about.” 


From an editorial 
in the WILMINGTON JoURNAL 


“Each of us has to admit that we are citizens 

of the United States. We must realize that the 

Supreme Court decisions are law and we will 
have to work out that law as best we can.” 

Ralph McGill, Editor 

ATLANTA CONSTITUTION 


May, 1957 


“.. . Racial segregation is a blatant denial of 
the unity which we all have in Christ. Segre- 
gation is a tragic denial of the unity which 
we all have in Christ. Segregation is a tragic 
evil that is utterly un-Christian. It substitutes 
the person-thing relationship for the person to 
person relationship. The philosophy of Chris- 
tianity is strongly opposed to the underlying 
philosophy of segregation.” 
The Executive Board of 
The Division of Christian Life and Work 
The National Council of Churches of Christ 
in the U.S.A. 


“The impact, national and international, of 

the advances under the program of integration 

in the Armed Services has been distinctly and 

forcefully in support of the policy of the 
American Government.” 

From Integration in the Armed Services 

by the Office of the Assistant Secretary 

of Defense 


“It is revolutionary . . . for the white man to 

realize that he’s just a human being; he’s been 

playing God so long . . . the majority of white 

South Carolinians today are waging a fight 

which they will lose as surely as the sun will 

rise tomorrow, and about which, when they 

have lost it, they will wonder why they fought 
so hard to stave off so small a change.” 

James McBride Dabbs 

of Mayesville, S. C., 

as quoted in the 

CHARLESTON News AND COURIER 
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